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The development of the Internet makes the works spread with new channels, and
the corresponding network copyright protection also arises at the historic moment.
open spread through the Internet works copyright infringement may face more.There
is no denying that the strengthening of intellectual property protection and the
protection consciousness of ascension, but also should think about information
network transmission right infringement responsibility if there is a defect of related
regulations. Current legislation on the regulation of information network transmission
right is not enough comprehensive and system, forward-looking and adaptability also
have very big shortage, rules of tort liability imputation and exemption is fuzzy,
inaccurate, poor maneuverability and other ills, if left unchecked, not only cannot
adapt to the ever-changing Internet intellectual property protection needs. Works
based on the infringement dispute as an example, the right of communication
information through network from the components of information network
transmission right infringement responsibility and the power and responsibility
division, analysis the principle, trying to construct a reasonable liability of tort
liability form patterns, and on how to improve the information network transmission
right infringement responsibility legal rules related Suggestions are put forward.
There are four parts of it, the first part describes the constituent elements of the
tort liability, compared with the traditional elements, different ways of tort, the basis
and standards of several types of behavior. The second part is to sort out the
imputation principle, comparative fault and no fault principle, advantages and
disadvantages of the two ways for the tort liability, analysis under different conditions
to confirm the direct infringement or indirect infringement basis and reason. The third
part is the determination of the exemption reasons, the rules of the red flag, the safe
harbor rules one by one analysis, the reasonable use, legal permission, implied license
system for thinking. The fourth part is to improve the information network
transmission right infringement responsibility mechanism, calculation and analysis
from the legislative and judicial, and puts forward to perfect the rights protection
mechanism.































































































Chapter 1 Summary of the tort liabilityinformation network
transmission right...................................................................................... 4
Subchapter 1 The components of the tort liability.............................................. 4
Section 1 The existence of illegal behavio.......................................................... 4
Section 2 The damage to the facts....................................................................... 6
Section 3 The actor's subjective fault.................................................................. 7
Section 4 The causal relationship between illegal behavio and damage facts.... 8
Subchapter 2 Different types of tort liability....................................................... 9
Section 1 Upload copyright works through the network................................... 10
Section 2 Reprint copyright works through the network...................................11
Section3 Provide links to spread the copyright works.......................................11
Chapter 2 Tort imputation principle of the information network
transmission right ..................................................................................14
Subchapter 1 The pros and cons of different imputation principle................. 14
Section 1 The pros and cons of the principle of no fault liability......................14
Section 2 The pros and cons of the principle of fault liability...........................15
Subchapter2 The choice of information network transmission right tort
imputation principle ........................................................................................... 16
Section 1 Regulations of the information network transmission right ............ 16
Section 2 Different tort should use different imputation principle....................17
Chapter 3 Special rules of information network transmission right
infringement responsibility ................................................................. 20
Subchapter 1 The rules of tort liability waiver ................................................ 20
Section 1 The application of the haven rules.....................................................20
Section 2 Notice and take down rule ............................................................... 22
Section 3 The application of the rules of red flag..............................................23
Subchapter 2 Tort liability of exceptions ..........................................................23
Section 1 The Rational use................................................................................ 24













Chapter 4 The existing problems and improvement of the tort
liability mechanism of information network transmission right ... 26
Subchapter 1 Problems and suggestions to information network transmission
right legislation......................................................................................................26
Section 1 The deficiency existing in domestic legislation.................................26
Section 2 Experience of foreign legislation.......................................................27
Section 3 Suggestions on the improvement of specific norms.......................... 28
Subchapter 2 Problems and suggestions to the judicial of information
network transmission right.................................................................................. 29
Section 1 An empirical study on the present situation of judicial review of related
cases...................................................................................................................... 29
Section 2 Objective neutrality of the judge....................................................... 31
Section 3 Improve the discretion mechanism of tort damages.......................... 32
Subchapter 3 The construction of the supporting mechanism to improve the
protection mechanism of the information network transmission right........... 33
Section 1 Strengthen copyright protection management mechanism................33
Section 2 Ex ante rules for the establishment of the liability of network operators
...............................................................................................................................34





































































































Degree papers are in the “Xiamen University Electronic Theses and Dissertations Database”. Full
texts are available in the following ways: 
1. If your library is a CALIS member libraries, please log on http://etd.calis.edu.cn/ and submit
requests online, or consult the interlibrary loan department in your library. 
2. For users of non-CALIS member libraries, please mail to etd@xmu.edu.cn for delivery details.
厦
门
大
学
博
硕
士
论
文
摘
要
库
